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Abstract: 

In recent years, the proliferation of digital services has transformed the global economy, 

reshaping business models and challenging traditional tax and transfer pricing 

frameworks. This paper explores transfer pricing and taxation issues in North America, 

particularly focusing on the digital services sector. It examines the complexities of 

establishing appropriate pricing mechanisms for cross-border transactions, analyzes 

current taxation approaches, and considers the implications of recent regulatory and 

policy developments. With the rise of digital service giants, North American 

governments, especially the United States and Canada, are grappling with creating 

effective transfer pricing and taxation frameworks to avoid base erosion and profit 

shifting (BEPS) while ensuring a fair distribution of tax revenue. This research 

emphasizes the role of multilateral cooperation and the OECD’s guidelines as crucial 

components in addressing these challenges. 
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Introduction: 

The rapid growth of the digital economy has introduced new dimensions to 

international taxation and transfer pricing. In North America, where the digital services 

sector represents a substantial portion of economic activity, regulatory authorities face 

the challenge of ensuring that multinational enterprises (MNEs) pay their fair share of 

taxes. Digital services transcend borders with ease, yet traditional tax laws are often 

rooted in physical presence and tangible assets. The evolving nature of digital business 

models complicates the determination of arm's length pricing for intangible assets such 

as algorithms, customer data, and software [1]. The OECD’s Base Erosion and Profit 

Shifting (BEPS) initiative has underscored the urgency of reforming global tax rules to 

prevent MNEs from shifting profits to low-tax jurisdictions. In North America, the issue 

is particularly pronounced as many of the world's largest digital service providers are 

headquartered in the United States. Canada, on the other hand, has sought to modernize 
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its tax system to keep pace with the digital transformation, introducing measures to tax 

foreign digital service providers operating within its borders. The transfer pricing 

challenges in this context are multi-faceted, involving not only the valuation of 

intangible assets but also the allocation of profits across different jurisdictions based on 

where value is created. Moreover, the digitization of services has blurred the line 

between goods and services, further complicating the tax landscape. The allocation of 

revenue and profit in cross-border transactions involving digital services, such as cloud 

computing, digital advertising, and streaming platforms, poses significant difficulties for 

tax authorities. This paper delves into the key transfer pricing issues that arise in the 

North American context, with a particular focus on the implications for taxation of 

digital services. 

 

The Digital Economy and Transfer Pricing Challenges: 

The digital economy's unique characteristics present several transfer pricing challenges, 

particularly in the valuation of intangibles and the allocation of profits. One of the key 

concerns is the difficulty in applying the traditional arm’s length principle to 

transactions involving digital services [2]. In North America, where many tech giants 

dominate the market, transfer pricing policies must adapt to account for intangibles that 

do not fit neatly into existing frameworks. These intangibles, such as intellectual 

property (IP), data, and software, often generate substantial value but are difficult to 

price due to the lack of comparable market transactions. In the digital sector, many 

MNEs centralize their intellectual property in low-tax jurisdictions, where they hold 

patents, trademarks, and proprietary algorithms. This centralization makes it difficult 

for tax authorities in higher-tax countries, such as the U.S. and Canada, to claim a fair 

share of taxable profits. Furthermore, digital business models often leverage user-

generated data, creating value in one country but monetizing that value in another. For 

instance, a U.S.-based company might gather user data in Canada but use it to enhance 

its services globally. The question of where value is created, and thus where profits 

should be taxed, is central to the ongoing debate about transfer pricing in the digital 

economy. 

Transfer pricing rules must also contend with the fragmented nature of digital services. 

Many digital service providers operate decentralized business models, with separate 

entities responsible for different aspects of the value chain, such as R&D, marketing, 

and customer support. These entities often engage in intra-group transactions that can 

be difficult to evaluate. The lack of physical goods complicates matters further since the 

traditional methods of evaluating cross-border transactions often rely on the cost of 

goods sold or the transfer of tangible assets. The digital economy, by contrast, is driven 
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by intangible assets and services, necessitating new approaches to transfer pricing. 

Recent developments in international tax policy, such as the OECD’s Pillar One and 

Pillar Two frameworks, are designed to address some of these challenges by ensuring a 

more equitable distribution of tax revenue. However, implementing these frameworks in 

North America has been fraught with difficulties, particularly regarding their 

application to digital services. Pillar one aims to reallocate taxing rights based on where 

digital services are consumed, while Pillar Two seeks to establish a global minimum tax 

rate to curb profit shifting. Both frameworks require significant cooperation among tax 

authorities in the U.S., Canada, and other jurisdictions. 

The Role of OECD Guidelines in Transfer Pricing: 

The OECD has long played a central role in shaping international tax and transfer 

pricing rules, particularly through its Transfer Pricing Guidelines for Multinational 

Enterprises and Tax Administrations. These guidelines, regularly updated to address 

new economic realities, provide a critical framework for North American countries in 

regulating cross-border transactions involving digital services [3]. The OECD’s focus on 

the arm’s length principle remains a cornerstone of transfer pricing, though the 

organization has recognized the challenges posed by digitalization, particularly in 

relation to the valuation of intangible assets. In North America, the OECD Guidelines 

serve as a reference point for both the U.S. Internal Revenue Service (IRS) and the 

Canada Revenue Agency (CRA). Both countries have adopted the arm’s length principle 

as the foundation for their transfer pricing rules, though the application of these rules 

varies due to differences in domestic tax law. The IRS, for instance, has taken a 

particularly aggressive stance on transfer pricing enforcement in recent years, focusing 

on the use of intangibles in the digital services sector. In contrast, Canada has been 

slower to adapt its transfer pricing regime, though recent reforms signal a growing 

recognition of the need to address the challenges posed by the digital economy. The 

OECD’s BEPS project has been particularly influential in shaping recent developments 

in transfer pricing. BEPS Action 8-10, which addresses the transfer pricing aspects of 

intangibles, risks, and capital, is particularly relevant to digital services. This action plan 

emphasizes the need to align transfer pricing outcomes with value creation, ensuring 

that profits are taxed where economic activities and value generation occur. For North 

American tax authorities, this represents a significant shift from the traditional focus on 

physical presence and tangible assets, necessitating new approaches to auditing and 

enforcement. 

However, the OECD’s approach is not without criticism. Some argue that the guidelines 

do not go far enough in addressing the unique challenges of the digital economy, 

particularly when it comes to user-generated data and network effects. Others point to 

the complexity of the guidelines, which can be difficult for smaller businesses and tax 



IESJ 24, 10(1) 

4 

 

authorities with limited resources to implement effectively. Despite these challenges, the 

OECD remains a central actor in the global effort to reform transfer pricing rules for the 

digital economy, with North America playing a key role in shaping these reforms. 

Regulatory Developments in the United States: 

The United States, home to many of the world’s largest digital service providers, has 

been at the forefront of efforts to reform international tax rules and transfer pricing 

policies. The 2017 Tax Cuts and Jobs Act (TCJA) introduced several provisions aimed at 

curbing base erosion and profit shifting, particularly among digital service providers [4]. 

One of the most significant changes was the introduction of the Global Intangible Low-

Taxed Income (GILTI) regime, which imposes a minimum tax on foreign income 

derived from intangible assets. GILTI is designed to reduce the incentive for U.S. MNEs 

to shift profits to low-tax jurisdictions, though its effectiveness in addressing the 

challenges of the digital economy remains a topic of debate. The U.S. has also played a 

key role in shaping the OECD’s Pillar One and Pillar Two frameworks, though the 

country’s willingness to adopt these measures domestically has been mixed. While the 

Biden administration has expressed support for a global minimum tax, the 

implementation of Pillar One, which reallocates taxing rights based on where digital 

services are consumed, has faced significant opposition from U.S. lawmakers. Many 

argue that Pillar One disproportionately targets U.S. tech giants, which could lead to 

reduced tax revenues for the U.S. government [5]. 

The IRS has also stepped up its enforcement of transfer pricing rules in recent years, 

particularly in relation to digital services. High-profile cases involving tech companies 

such as Amazon and Google have highlighted the challenges of applying traditional 

transfer pricing rules to digital business models [6]. In response, the IRS has sought to 

expand its use of advanced pricing agreements (APAs), which provide greater certainty 

for MNEs by establishing predetermined transfer pricing methodologies for cross-

border transactions. However, the complexity of digital services, combined with the 

rapid pace of technological change, has made it difficult for the IRS to keep pace with 

evolving business models. At the state level, several U.S. jurisdictions have introduced 

measures to tax digital services directly. Maryland, for example, became the first state to 

impose a digital advertising tax in 2021, targeting companies that derive significant 

revenue from digital advertising within the state. Similar proposals have been 

introduced in other states, though these efforts have faced legal challenges from tech 

companies and business groups. The patchwork nature of state-level taxation of digital 

services highlights the broader challenges facing the U.S. as it seeks to reform its tax 

system for the digital economy [7]. 

Taxation of Digital Services in Canada: 
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Canada has also grappled with the challenges of taxing digital services, particularly as 

the country seeks to modernize its tax system to reflect the realities of the digital 

economy [8]. Unlike the U.S., which has focused on reforming international tax rules 

through measures like GILTI, Canada has taken a more direct approach, introducing a 

Digital Services Tax (DST) aimed at foreign companies that generate significant revenue 

from Canadian users. The DST, which was proposed in 2021 and set to take effect in 

2024, imposes a 3% tax on revenue derived from digital services provided to Canadian 

users, such as online advertising and social media platforms. The DST reflects Canada’s 

broader concern that the current international tax system does not adequately address 

the challenges posed by digitalization [9]. Like many other countries, Canada has argued 

that the arm’s length principle, which forms the basis of the OECD’s transfer pricing 

guidelines, is ill-suited to the digital economy, where value creation is often tied to user 

engagement rather than physical presence. The DST is intended to ensure that foreign 

digital service providers, many of which are based in the U.S., pay their fair share of 

taxes on the revenue they generate from Canadian users [10]. 

However, the introduction of the DST has not been without controversy. The U.S. 

government has expressed strong opposition to the tax, arguing that it unfairly targets 

American tech companies and could lead to retaliatory trade measures. Canada has 

countered that the DST is a temporary measure, intended to remain in place only until a 

multilateral solution is reached through the OECD’s Pillar One framework. 

Nevertheless, the DST has raised questions about the future of international tax 

cooperation and the potential for unilateral measures to disrupt efforts to reform the 

global tax system [11]. 

In addition to the DST, Canada has also sought to enhance its transfer pricing rules to 

address the challenges of digital services. The CRA has ramped up its audit activity in 

recent years, focusing on MNEs that engage in cross-border transactions involving 

intangibles. Canada’s transfer pricing regime, which is based on the arm’s length 

principle, has been criticized for being overly complex and difficult to apply to digital 

services. However, recent reforms, including the introduction of country-by-country 

reporting requirements, have aimed to increase transparency and provide tax 

authorities with better information on the global operations of MNEs [12]. 

Conclusion: 

The digital economy has fundamentally altered the landscape of transfer pricing and 

taxation, particularly in North America, where the United States and Canada are home 

to some of the largest digital service providers in the world. The challenges of valuing 

intangibles, allocating profits, and ensuring a fair distribution of tax revenue have forced 

both countries to rethink their transfer pricing rules and tax policies. While the OECD’s 
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guidelines provide a critical framework for addressing these challenges, the unique 

characteristics of the digital economy require new approaches to taxation and transfer 

pricing. Both the U.S. and Canada have taken steps to reform their tax systems, though 

their approaches have differed significantly. The U.S. has focused on curbing base 

erosion and profit shifting through measures like GILTI, while Canada has introduced a 

Digital Services Tax aimed at foreign companies. These differing approaches reflect 

broader debates about the future of international tax cooperation and the role of 

unilateral measures in addressing the challenges of the digital economy. 
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